
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



IMPEDIMENTS TO MARRIAGE IN THE 
CATHOLIC CHURCH. 

BY THE REV. P. J. HATES, D.D., CHANCELLOR OP THE ARCHDIOCESE 

OP NEW YORK. 



The purpose of the present article is to state succinctly the 
specific nature and the definite aim of the impediments to 
marriage according to the teaching and discipline of the Catholic 
Church. The Rt. Eev. Wm. Croswell Doane, D.D., in the April 
issue of this Review, under the caption "Remarriage after Di- 
vorce," made use of the following language: 

"Rome justifies and practically sanctions what amounts to divorce, 
although, it is not called so, in the freest possible way. . . . The 
multiplied possibilities of remarriage by innumerable grounds of dis- 
pensation and countless definitions of prenuptial impediments are equiva- 
lent to the non-Roman or Protestant recognition of divorce from the 
bond." 

This statement is unwarranted by fact. 

The Catholic Church teaches that marriage, ordained in the be- 
ginning by the Creator, was raised by Christ to the dignity of a 
sacrament. The experience of the centuries preceding His com- 
ing had clearly shown that the purely natural condition of 
marriage, according to the primeval law, was not sufficient to pre- 
serve its unity and indissolubility. The Saviour came to perfect 
the old law; and, if there was any human institution more than 
another that needed His grace and blessing, it certainly was 
marriage. He sanctified the nuptial contract, promulgated its 
unity and bound it up so closely with Himself that, whenever man 
and woman plight their troth in Christian marriage, the holy 
pledge is spoken in His presence and His hand is raised in 
heavenly benediction upon the union. Marriage then rises above 
a mundane transaction in the busy mart of men, is enshrined as 
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a sacred rite in the sanctuary of the temple and sealed as the 
symbol of Christ's union with His Church. This sacramental 
character commits matrimony, both as a religious ceremony and 
as a contract, to the custody and control of the Church to whom 
Christ gave authority to guard and administer His sacraments. 
How different, by contrast, is the Protestant notion of marriage ! 
A secular matter, subject to the jurisdiction of the State, and no 
more sacramental, as Calvin put it, than " house-building, farm- 
ing, or shoemaking." 

Christ, however, did not change the intrinsic nature of Chris- 
tian marriage, which still remains in essence a contract, active and 
passive in principle; the active and efficient cause is the mutual 
consent; the passive and resultant cause is the indissoluble bond. 
The contract becomes effective and operative the moment two per- 
sons, qualified and free to do so, express their mutual consent to 
confer on each other the right to the conjugal obligation; the 
consent thus expressed begets the indissolubility, that cementing 
and cohesive element which solidifies the contract in a permanent 
and perpetual state, and irrevocably binds till death the married 
couple to mutual responsibility and ever-constant fidelity one to 
the other. The indissolubility of the marriage bond, therefore, 
bears to the mutual consent the relation of cause to effect; and, 
once this bond is validly contracted in marriage lawfully cele- 
brated and consummated, it is beyond the power and control of 
impediment and dispensation either in Church or in State. No 
decree of ecclesiastical or secular court and no act of parliament 
or legislature can break the indissoluble tie of Christian marriage. 
This is the fundamental principle laid down by Christ and always 
followed by the Catholic Church. 

Whether the world acknowledges it or not, the Church has re- 
ceived from her Divine Pounder Hie authority that commands 
obedience. "He that heareth you heareth me, and he that 
despiseth you despiseth me " (Luke x, 16). And in the plenitude 
of her authority to bind and to loose, the Church has placed 
around marriage certain safeguards in the nature of prohibitions 
and impediments, in order to preserve the sacredness of marriage 
and the sanctity of the Christian home. 

These impediments are of two kinds : forbidding (impedientia) 
and invalidating (dirimentia). The former make a marriage un- 
lawful, but not invalid ; thus, to marry a baptized Protestant with- 
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out a dispensation, to marry without religious ceremony or publi- 
cation of the banns, to solemnize marriage during Advent and 
Lent, would render the marriage illicit but not invalid. The 
Church has no power to annul such unions, although the parties 
thereto are guilty of grievous sin, which after due repentance is 
forgiven in the Sacrament of Penance. The diriment impedi- 
ments make a marriage null and void. Blaekstone puts it thus : 

" These disabilities make the contract void ab initio, and not merely 
voidable; not that they dissolve a contract already formed, but they 
render the parties incapable of performing any contract at all; they do 
not put asunder those who are joined together, but they previously 
hinder the junction, and, if any persons under these legal incapacities 
come together, it is a meretricious and not a matrimonial union." 

This explanation is most important, as these words emphasize 
more clearly than the writer could state it the antecedent charac- 
ter of these impediments; they affect the right to give consent 
before the bond is contracted; but, if the marriage contract is 
valid at the moment of consent, these diriment impediments can- 
not subsequently dissolve the bond of Christian marriage. 

The invalidating impediments, fifteen in number, either arise 
from the natural, the divine positive law, or are of ecclesiastical 
origin. The natural law, according to St. Thomas Aquinas, is 
nothing else than a participation of the eternal law of God exist- 
ing within us; and to it is due our universal consciousness of the 
first principles of right and wrong. This natural law, either in its 
primary sense or in its practical deductions, nullifies a marriage 
if contracted with any of the following impediments: Error, 
marrying through mistake or fraud the wrong person; grave fear 
or forcible abduction, depriving one of freedom of consent or 
action under duress ; childhood, if either of the contracting parties 
be too young to understand responsibility imposed by marriage; 
impotency, physical incapacity to fulfil the conjugal obligation; 
and, finally, consanguinity of parent and offspring. Fear, abduc- 
tion and childhood are ecclesiastical impediments in so far as the 
Church defines the specific conditions; but, practically, they be- 
long to the natural law. 

The divine positive law, which is found in the Gospel, has 
promulgated the impediment of ligamen, the indissoluble bond 
preventing bigamy, polygamy and divorce. 

The invalidating impediments of the ecclesiastical law have 



MARRIAGE IN THE CATHOLIC CHURCH. 7(57 

been enacted by the Church from motives of highest prudence, 
supernatural wisdom, moral propriety; and respect for the ideal 
purity that should adorn the holiest of human relations. Eever- 
ence for the Christian home has wisely ordained the impedi- 
ments of consanguinity to the fourth degree (third cousins), of 
affinity to the same degree and of spiritual and legal relationship. 
At the sacred threshold of the home, by her command, stands 
reverence as an angel guardian of purity. Nothing defiled must 
enter therein. The horror naturalis of carnal intercourse with 
one's own flesh and blood underlies these impediments. There is 
a difference in kind between the affection a man has for kin and 
that which he has for his wife. These affections cannot be mingled 
with impunity. The first is sacred by nature ; the second becomes 
holy by grace. Carnal love will pollute the first, whereas due 
reverence for its holy character will reflect chastity and purity in 
marriage. The Church has also in mind the physical advantage 
to the race from the fusion of distinctly separate blood in families. 
To blood relationship are akin affinity, spiritual relationship and 
legal adoption, because of the intimacy which naturally arises 
from such close association. 

The Church's sense of public propriety and justice has created 
the two disabilities called publica honestas and crimen. The 
former prevents, after solemn espousals, marriage of one party 
with the immediate kin of the other; not infrequently a man en- 
gaged to the mother becomes fascinated with the daughter, and 
vice versa. Solemn espousals, however, are of rare occurrence in 
this country; and a promise of marriage is here only a forbidding 
impediment. Crimen arises from adultery committed with 
promise of marriage on death of lawful consort, or from the pro- 
moting of death to marry accomplice. 

The necessity of public and legal formality induced the 
Council of Trent to decree the law of clandestinity, which requires 
the solemnization of marriage in the presence of the pastor and 
two witnesses, as clandestine marriage had become a grave abuse. 
In accord with this intention of the Church are the civil laws of 
license and registration, in force in nearly every State of the 
Union to secure publicity. This impediment of clandestinity is 
not a nullifying one in most parts of the United States. 

The writer in his official capacity as chancellor is in a posi- 
tion to state that applications for dispensations from the fore- 
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going impediments axe few and far between. Our Catholic 
people are so well instructed that the purpose of these impedi- 
ments is fully realized in the deep sense of impropriety the faith- 
ful have of even contemplating marriage, where one of these im- 
pediments exists. 

The one impediment above all others the Church has to deal 
with most frequently in the States arises from the difference of 
religion in the contracting parties. Too many non-Catholics, in- 
deed, when choosing a wife, are attracted to our Catholic women. 
These "mixed marriages," as they are called, the Church would 
fain prevent. As she recognizes Christian baptism wherever she 
finds it, a marriage of a Catholic with a baptized Protestant is 
valid, even if contracted without dispensation, and this is called 
the impediment of mixed religion (mixta religio). But dis- 
parity of worship (disparitas cullus) nullifies marriage between 
the baptized and unbaptized. The basis of this impediment, ac- 
cording to St. Thomas Aquinas, is the distantia between the two, 
the immeasurable gap that yawns between the natural and the 
supernatural order. Moreover, Christian faith is the "pearl of 
great price," and must not be exposed to the danger of loss by 
intermarriage with the unbelieving. The Israelites were for- 
bidden by the Mosaic Law to marry the Canaanites for fear of 
being led to idolatry. St. Paul warns the faithful of Corinth 
against such intermarriage: "Bear not the yoke with unbe- 
lievers " : and, again, " let her marry to whom she will : only in 
the Lord," (2 Cor., vi). Tbe Pauline privilege (1 Cor., vii) is 
based on the same thought. The Apostle of the Gentiles clearly 
teaches that the newly converted Christian may leave the unbe- 
lieving consort and remarry, if the non-believer is unwilling to 
respect Christianity, thus becoming a menace to the recently ac- 
quired faith of the believer. Our Lord Himself places the value 
of the faith above all human relations, no matter how close or 
obligatory in themselves : " If any man come to me and hate not 
his father, and mother, and wife, and children, and brethren, and 
sisters, yea, and his own life also, he cannot be my disciple" 
(Luke xiv) ; that is, the Christian must be prepared to sacrifice 
all, if it be necessary to do so, in order to retain the true religion. 
But baptism is absolutely necessary for admission to faith in 
Christ and sonship with the Father. The words of the Eedeemer 
are very plain: "Amen, amen, I say to thee, unless a man be 
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born again of water and the Holy Ghost, he cannot enter the 
kingdom of God " (John iii) . How shocking, then, to Christian 
sentiment to find a bishop of the Protestant Episcopal Church, 
Dr. Doane, calling the absence of baptism a mere technicality! 

With divine wisdom, therefore, the Church endeavors to keep 
her children from intermarrying with those outside her com- 
munion, as she has every reason from sad experience to dread the 
danger of perversion. When the Church does permit these mixed 
marriages, she always exacts, as an invariable condition, a written 
promise from the non-Catholic that he will not interfere with 
his wife or children in the practice of the Catholic religion. 

It may be asked why the Church has injected the element of 
nullity or invalidity into her impediments. Because the graver 
impediments would have no proportionate sanction. If these im- 
pediments did not nullify, the indissoluble bond would be con- 
tracted, and thus, in accord with our fundamental principle, the 
marriage would be valid and beyond the power of the Church's 
law. Nor could she summon such a marriage before her tribunal 
for the test of validity. 

As to the power of dispensation in the Church, it need hardly 
be stated that she has no authority to dispense in the invalidating 
impediments of the natural or the divine positive law. Her au- 
thority of dispensation is restricted to the impediments of ecclesi- 
astical origin, and is correlative with the authority that enacted 
them. " A dispensation, in the strictest sense of the term, is given 
when the legal obligation, which previously bound both the com- 
munity and the individual, is removed from the individual, while 
the law retains its obligatory force over the community with 
respect to the same subject-matter" (Suarez). The one sole in- 
tention of a legislator, if he be wise and prudent, in the enactment 
and promulgation of any law, must be to conserve the moral order 
in the community ; and, if it should happen, as it will from time 
to time, that for some reason or other the law fails to accomplish 
its purpose in a particular case, a dispensation may not only be 
permitted, but should be granted, for sufficiently reasonable 
cause. The public good of society or religion and the eternal sal- 
vation of souls are the motives that guide the Church in the 
exercise of this prerogative. As a mother dealing with her chil- 
dren, she can be firm without severity, indulgent without laxity, 
and partial to the one without injustice to the other. The im- 
vol. clxxx. — no. 582. 49 
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pediments are instituted for the general good; the dispensation 
is granted whenever the best interests of the family are to be served 
within the proper limitation of right and just law. The discipline 
of the Church in regard to dispensations is very strict; they are 
only granted for one or more of the very grave and pressing 
reasons expressly stated in canon law. 

Dispensation must not be confounded with the judicial declara- 
tion of annulment by a competent ecclesiastical tribunal. Dis- 
pensation is granted directly by the bishop, acting as the delegate 
of the Holy See; and no judicial procedure is necessary beyond 
the observance of the usual laws respecting impediments. But a 
question of fact may arise as to whether one of the parties be free 
to marry on account of some previous marriage. Neither a bishop, 
nor much less a priest, will attempt to decide a question of fact 
without submitting the case to the curia. The personnel and 
process of this tribunal are most formal and juridical. Before a 
judge appointed by the bishop, the plaintiff submits testimony 
through a competent advocate, to establish the non-existence of 
the disability charged, while the validity of the former marriage 
is presumed and maintained by the " Defender of the Marriage 
Bond," an official to be found in every diocese, distinguished for 
his learning, prudence, and experience. The decision of this court 
neither creates nor abrogates the impediment, but legally deter- 
mines, after an extended, deliberate and conscientious examina- 
tion of the testimony, the validity or the invalidity of the marriage 
as it was in fact at the time it was contracted. Quite frequently, 
no decision can be reached because it is often impossible to secure 
the unquestionably convincing testimony required. Although 
this process entails no little expense, it is open to the poor as well 
as to the rich; and the most humble working-man may have his 
cause pleaded gratuitously. 

It would be a great mistake to regard in the same light this 
procedure in the Church with the divorce court instituted by civil 
law. The Church has ever before her the divine injunction, 
"What God hath joined together, let no man put asunder," and 
proceeds with a profound sense of responsibility in conscience to 
the Eternal Lawgiver. The State, acknowledging no superior au- 
thority in this matter, invests its judiciary with the legal power to 
break asunder the bond of Christian marriage, over which the 
Church claims no such jurisdiction. 
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Divorce and dispensation differ, toto coelo, in nature and conse- 
quence. Dispensation is antecedent, removing the impediment to 
make marriage indissoluble till death.; divorce is subsequent, dis- 
solving the bond, and it may be repeated again and again by the 
same parties. Dispensation is granted to conserve morality; di- 
vorce is centred in self-interest, if not gratification; and, as Kant 
has clearly demonstrated, to make self-interest the guardian of 
morality is to destroy morality. The impediments of the Catholic 
Church generally arise from permanent conditions in which a 
man finds himself, and over which he has little if any control; 
whereas divorce owes its genesis to human weakness and passion. 
No one lawfully wedded in the Catholic Church can create at will, 
for example, the impediment of consanguinity; but the oppor- 
tunity to commit adultery need never be wanting. 

The assumption of Bishop Doane that the Catholic Church is 
ever taking advantage of impediments to dissolve marriage is 
absurd and contrary to fact. If an ecclesiastical impediment be 
discovered after marriage, the Church very promptly removes the 
disability, and heals the marriage for all time. If, as the bishop 
charges, the impediments and dispensations of the Church are 
tantamount to divorce, it should be a fact known to all that there 
are "infinitely more" dissolutions of marriage in the Catholic 
Church than any other. Let us look into the facts. No general 
statistics from the various Catholic dioceses of the United States 
are at hand; but, fortunately, in a work published in 1899, " Le 
Mariage devant les Tribunaux Ecclesiastiques " (Bassibey), we 
find an official comparison made between the number of annul- 
ments in the Church and the number of divorces granted by the 
State in France, from 1887 to 1896. Prior to 1886, the year in 
which divorce was legalized in France by an anti-Catholic govern- 
ment against the solemn protest of the Church, only " some few 
cases " from France were before the S. Congregation of the Council 
in Eome during a period of eighty years. The divorces in France 
from 1887 to 1896 numbered about 57,000 ; in the same period of 
ten years, 63 petitions for annulment were passed upon by the 
Church; of this number 16 were declared valid, 47 invalid, of 
which latter number 37 had never been consummated. Last 
year, in the City of New York, there were at least 15,000 Catholic 
marriages, including mixed marriages; and, from experience, it 
is safe to say that, of these 15,000 marriages, not even five wiU 
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ever be questioned as to validity; and, if there should be five, at 
least three will be invalid on the ground of bigamy. 

It would be an impossible task, within the limited space of this 
article, to point out fully the " innumerable and countless " errors 
and mistakes of Bishop Doane. Let it suffice to state that he errs 
in the following instances: (1) He is in error when he applies 
such terms as "infinitely more,'" "innumerable" and "count- 
less" to the number of impediments in the Catholic Church: 
the fact is that, as has been already said, there are fifteen impedi- 
ments in all, seven belonging to the natural and the divine positive 
law, the remaining eight practically reducible to three or four. 

(2) He is in error when he says: " Borne rebaptizes all converts, 
and invalidates all baptism but Eoman baptism": the Church 
neither does the one nor can she do the other; she does baptize 
conditionally when there is doubt as to the validity of the non- 
Catholic baptism ; when the late Bev. Father De Costa, for many 
years an Episcopalian minister, came into the Catholic Church, 
his baptism was considered absolutely valid, and he was never 
rebaptized. The same may be said of Dr. L. Silliman Ives, late 
Bishop of the Protestant Episcopal Church in North Carolina, 
who, in his farewell letter to his fellow bishops and clergy, on 
entering the bosom of the Catholic Church, viewed Borne thus : 

"It is due to you and myself, as it is more especially to the cause of 
God, that I yield, without loss of time, to the promptings of my heart 
and conscience, and lay before you, as best I can, the reasons which hare 
constrained me to take so serious, and to many dear ones, as well as to 
myself, so trying a step as that of abandoning the position in which I 
had acted as a Minister of the Protestant Episcopal Church for more 
than thirty years, and as a Bishop of the same for more than twenty 
years, and of seeking, at my time of life, admission, as a mere layman, into 
' the Holy Catholic Church,' and with no prospect before me but simply 
peace of conscience, and the salvation of my soul" (Trials of a Mind). 

(3) He is in error when he says: "Borne regards as dis- 
soluble marriage between a Catholic and baptized non- 
Catholic"; as we have already seen, the difference of religion is 
only an invalidating impediment when the non-Catholic is un- 
baptized. It may be true that " the defender of the Soman sys- 
tem," as Bishop Doane says, " if cornered by one difficulty, escapes 
through some other opening": a tyro at chess sometimes is dis- 
posed to think that he has cornered his more expert opponent, only 
to find the latter is entitled to another move which checkmates. 
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The facts about the marriage of Louis XII of Prance are these : 
Louis XI, the father of Joanna, used violence and imprisonment 
to compel Louis XII to marry Joanna, a deformed princess from 
whom Louis XII could never hope for offspring. The marriage 
was never consummated; and Louis XII had to wait twenty-two 
years until the death of Charles VIII, who would not suffer the 
rejection of his sister. As we have seen, violence such as this is 
an invalidating impediment founded on the natural law. Bishop 
Doane makes one of the grounds for the annulment the fact that 
Louis XII and Joanna were fourth cousins; but the fifth degree 
of consanguinity (fourth cousins) was not an invalidating im- 
pediment from the time of the IV Lateran Council, 1215. 

As to holding the Catholic Church responsible for the unholy 
and unclean marriages of Henry VIII, which Bishop Doane does, 
it might best be answered by saying that the Catholic Church 
would be held accountable by some people for the sin of Adam, if 
she were not able to establish a satisfactory alibi. His argument 
would destroy personal moral responsibility, and God Himself 
might be censured for the fall of our first parents. Whether 
Henry VIII be a product of the Roman system or not, he cer- 
tainly is the progenitor of the Church of England, of which, ac- 
cording to Archdeacon Tiffany, "the Protestant Episcopal 
Church is the lineal and legitimate descendant." 

It is an historical fact that Pius VII never consented to the 
divorce of Napoleon and Josephine. What the Anglican Arch- 
bishop of Canterbury did for Henry VIII, some French bishops 
did for Napoleon. The words of Leo XIII ("Arcanum") are 
here timely: 

"Future ages will admire the courageous documents published by 
Nicholas I against Lothair, by Urban II and Paschal II against Philip 
I of Prance, by Celestine III and Innocent III against Philip II of 
France, by Clement VII and Paul III against Henry VIII, and, lastly, 
by Pius VII, that brave and holy Pontiff, against Napoleon I, in the 
height of his prosperity and power." 

Truly, indeed, in the history of the nations the defence of 
marriage by the Catholic Church has been a constant struggle 
and a glorious martyrdom for principle, characterized, like the 
Passion of the Saviour, with "meekness amid insults, patience 
under injustice, and fortitude against aggression." 

P. J. Hates. 



